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JAPANESE NOT ENTITLED TO NAT- 
URALIZATION IN UNITED STATES 


In the case of Takao Ozawa v. The 
United States, decided November 13th, of 
this year, the Supreme Court settled the 
question of the right of a member of the 
Japanese race, born in Japan, to naturali- 
zation under Section 2169 of the Revised 
Statutes of the United States, by deciding 
it in the negative. 

Incidentally, this case might be read 
with interest in connection with the con- 
troversy over the question whether or not 
France is policing German territory with 
‘‘eolored’’ troops. 

The facts appear from the following 
statement taken from the opinion: 


The appellant is a person of the Japa- 
nese race born in Japan. He applied, on 
October 16, 1914, to the United States Dis- 
trict Court for the Territory of Hawaii to 
be admitted as a citizen of the United 
States. His petition was opposed by the 
United States District Atorney for the Dis- 
trict of Hawaii. Including the period of 
his residence in Hawaii appellant had con- 
tinuously resided in the United States for 
twenty years. He was a graduate of the 
Berkeley, California, High School, had 
been nearly three years a student in the 
University of California, had educated his 
children in American schools, his family 
had attended American churches and he 
had maintained the use of the English lan- 
guage in his home. That he was well qual: 
ified by character and education for citi- 
zenship is econeeded. 

The’ District Court of Hawaii, however, 
held that, having been born in Japan and 
being of the Japanese race, he was not 
eligible to naturalization under Section 
2169 of the Revised Statutes, and denied 
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the petition. Thereupon the appellant 
brought the cause to the Circuit Court of 
Appeals for the Ninth Circuit and that 
court has certified the following questions, 
upon which it desires to be instructed: 

**1. Is the Act of June 29, 1906 (34 
Stats. at Large, Part I, page 596), pro- 
viding ‘for a uniform rule for the naturali- 
zation of aliens’ complete in itself, or is it 
limited by Section 2169 of the Revised. 
Statutes of the United States? 

“2. Is one who is of the Japanese race, 
and born in Japan eligible to citizenship 
under the Naturalization laws? 

**3. If said Act of June 29, 1906, is 
limited by Section 2169 and naturalization 
is limited to aliens being free white per- 
sons and to aliens of African nativity and 
to persons of African descent, is one of 
the Japanese race, born in Japan, under 
any circumstances eligible to naturaliza- 
tion ?’’ 

For the purposes of discussion the Su- 
preme Court briefly restated the questions: 

**1. Is the Naturalization Act of June 
29, 1906, limited by the provisions of See- 
tion 2169 of the Revised Statutes of the 
United States? 

‘*2. If so limited, is the appellant eligi- 
ble to naturalization under that section ?’’ 

The section of the statutes referred to 
appears under the heading ‘‘Naturaliza- 
tion’’, and reads as folows: 

‘‘The provisions of this title shall apply 
to aliens, being free white persons and to 
aliens of African nativity and to persons 
of African descent.’’ 

It was argued that the Act of Congress 
of June 29, 1906, relating to Naturaliza- 
tion, not being originally incorporated un- 
der that heading, as it was passed subse- 
quently, is unaffected by Section 2169. 
The general introductory words of Section 
4, of the Act of 1906, are: ‘‘That an alien 
may be admitted to become a citizen of 
the United States in the following manner, 
and not otherwise.’’ ‘‘But, obviously’’, 
said the Court, ‘‘this clause does not relate 
to the subject of eligibility, but to the 
‘manner’, that is the procedure, to be fol- . 


lowed.’’ 
‘Tn all of the Naturalization Acts from 
1790 to 1906 the privilege of naturalization 
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was confined to white persons (with the 
addition in 1870 of those of African nativ- 
ity and descent), although the exact word- 
ing of the various statutes was not always 
the same. If Congress in 1906 desired to 
alter a rule so well and so long established 
it may be assumed that its purpose would 
have been definitely disclosed and its legis- 
lation to that end put in unmistakable 
terms.”’ 

On the question whether or not Ozawa 
is a white person, the Court in part said: 


‘‘The determination’ that the words 
‘white person’ are synonymous with the 
words ‘a person of the Caucasian race’ sim- 
plifies the problem, although it does not 
entirely dispose of it. Controversies have 
arisen and will no doubt arise again in re- 
spect of the proper classification of in- 
dividuals in border line eases. The effect 
of the conelusion that the words ‘white 
person’ means a Caucasian is not to estab- 
lish a sharp line of demarcation between 
,those who are entitled and those who are 
not entitled to naturalization, but rather 
a zone of more or less debatable ground 
outside of which, upon the one hand, are 
those clearly eligible, and outside of which, 
upon the other hand, are those clearly in- 
elegible for citizenship. Individual cases 
falling within this zone must be determined 
as they arise from time to time by what 
this Court has ealled, in another connection 
(Davidson v. New Orleans, 96 U. S. 97, 
104) ‘the gradual process of judicial in- 
clusion and exclusion’. 

‘‘The appellant in the case now under 
consideration, however, is clearly of a race 
which is not Caucasian and therefore be- 
longs entirely outside the zone of the nega- 
tive side. A large number of the federal 
and state courts have so decided and we 
find no reported case definitely to the con- 
trary. These decisions are sustained by 
numerous scientific authorities, which we 
do not deem it necessary to review. We 
think these decisions are right and so 
hold.”’ 








“So you broke an umbrella over your hus- 
band’s head,” said the judge. “What have you 
to say?” 

“It was an accident, sir,” replied the wife. 

“An accident—how could it be?” the magis- 
trate asked. 

“Well”, said the woman, “I had no intention 
of breaking the umbrella.” 





NOTES OF IMPORTANT DECISIONS 


PARTNER WILFULLY SETTING FIRE 
TO FIRM AUTOMOBILES PRECLUDES RE- 
COVERY OF INSURANCE BY INNOCENT 
PARTNER.—Where fire insurance policies, 
covering automobiles owned by partners, con- 
tained provisions that insurer would not be 
liable for loss caused by failure to use reason- 
able means to preserve the property, and one 
partner wilfully set the automobiles on fire, 
the innocent partner was not entitled to re- 
cover from insurer, as the obligation was joint, 
and each partner agreed that both he and his 
partner would use reasonable means to pre- 
serve the property. So held in Bellman v. 
Home Ins. Co., Wis., 189 N. W. 1028. 


“It is fundamental that an insured, who de- 
liberately sets fire to the insured property, 
cannot recover on a policy of fire insurance. To 
permit a recovery under such circumstances 
would reward crime and shock the most funda- 
mental notions of justice. To permit a recov- 
ery by either the partnership or the unoffend- 
ing partner upon a policy of insurance issued 
to a partnership, insuring partnership prop- 
erty, where one of the partners has wilfully 
fired the insured property, is likewise repug- 
nant to an intuitive sense of justice. Much dis- 
cussion and ingenious argument is indulged by 
plaintiffs’ counsel, however, to establish the 
conciusion that the unoffending partner should 
not be held responsible for the wilful act of 
his guilty associate, and that not only the inno- 
cent partner, but the partnership itself, should 
be permitted to recover under such circum- 
stances. No attempt will be made to follow or 
answer the various arguments made by plain- 
tiffs’ counsel to justify such a result. We think 
hat a reference to a few fundamental princi- 
‘es will be sufficient to demonstrate that these 
cases were correctly disposed of by the trial 
court. 

There is some conflict in the authorities as 
to whether contracts of a partnership consti- 
tute joint and several obligations of the part- 
’ers; but it has always been held that they 
are at least joint. That was the rule at com- 
mon law, and, while some modern decisions 
hold that they are joint and several, we are 
not now concerned with the latter question. 
There can be no doubt that these policies of 
insurance constituted the joint obligations of 
the individual members of the partnership. 
Rowley on Partnership, § 495 et seq. Without 
considering whether the law implies an agree- 


ment on the part of the insured that he will . 


not set fire to the insured property, it is ex- 
pressly provided in the policies that the com- 
panies shoud ‘not be liable for loss or damage 
caused directly or indirectly by * * * neg- 
lect of the insured to use all reasonable means 
to save and preserve the property at and after 
a fire’. This was a joint obligation on the 
part of the partners. Each agreed that, not 
only he, but that also his joint obligor, the 
other partner, would use ‘all reasonable means 
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to save and preserve the property at and after 
a fire’. It requires no argument to demonstrate 
that one who wilfully sets fire to property 
and leaves it to burn breaches his agreement 
to ‘use all reasonable means to save and pre- 
serve the property at and after a fire’... As the 
plaintiff Bellman, as well as the Bellman- 
Williams Auto Company, agreed with the in- 
surance companies that Williams, as well as 
Bellman, should ‘use all reasonable means to 
save and preserve the property at and after 
a fire’, failure so to do constitutes a breach of 
a provision of the contract, which, according to 
the express terms of the contract, operates to 
relieve the companies of all liability.” 


LIST OF CUSTUMERS AS A TRADE 
SECRET.—The Court of Appeals of Maryland, 
in the case of Fulton Grand Laundry Co. v. 
Johnson, 11/ Atl. 753, holas that where the 
driver of a laundry company had received 
laundry, made collections and solicited busi- 
ness for the company on a certain route for 
three years, and before anu after quitting the 
company’s employment solicited business from 
these custemers for himself, he cannot be en- 
joined from such soliciting, as the list of such 
customers of the company is not a “trade 
secret”. It should be observeu that there was 
nothing in the employment contract to the 
effect that the employee should not, on leaving 
the employer’s service, solicit business in the 
same line from the former employer’s cus- 
tomers. 


This holding seems to be in conflict with 
some very respectable authority, and is crit- 
icised by the New York Law Journal, in its 
issue for October 14, 1922, in these words: 


“It seems to us that the decision of the Mary- 
land court is open to criticism in that it ap- 
pears from the facts that even before quitting 
the employment plaintiff was endeavoring to 
undermine his employer’s business by attempt- 
ing to solicit and entice its customers away 
from it, which certainly seems unfair com- 
petition in any event.” 


We quote at considerable length from the 
epinion written by Mr. Justice Adkins: 

“We have been referred to no decisions of 
this Court, nor have we been able to find any, 
bearing directly on this question. The de 
cisions in this country and in England seem 
to be fairly harmonious in principlé as to the 
duty of courts to protect owners of trade 
secrets from disclosure by employees, but the 
divergences begin when the question to be de- 
termined in particular cases is whether the 
thing sought to be protected should be classed 
as a trade secret. And this is the real ques- 
tion presented in this case. A thing can hardly 
be said to be a secret, in the sense that it 





should be guarded by a court of equity, which 
is susceptible of discovery by observation and 
which is open to the observation of anyone 
who thinks it worth while to observe. In this 
case it was not necessary for the new em- 
ployer of appellee to seek his services in order 
to obtain the names of appellant’s customers 
whom appellee served. He could obtain this 
information by the simple process of observ- 
ing each way for a week where he stopped on 
his daily rounds. We have no difficulty in 
reaching the conclusion that there is no trade 
secret involved in this case. 


“We have been referred to several California 
decisions and to two decisions py the inter- 
mediate courts of New York and to an English 
case which support the view contended for by 
appellant (Laundry Co. v. Lozier, 165 Cal., 95. 
130 Pac, 1180, 44 L. R. A., N. S. 1159, Ann. 
Cas., 1914C, 628; Lamb v. Evans, L. R., 1893, 
Ch. Div., 218; Supply Co. v. Light et al., 171 
App. Div., 671, 157 N. Y. Supp., 15; Witkop v. 
Boyce, 61 Misc. Rep., 126, 112 N. Y. Supp., 874; 
Cornish v. Dickey, 172 Cal., 120, 155 Pac. 629). 
That view is also supported by Nims on Unfair 
Competition, Section 222. But while we do 
not decide that there might not be cases in 
which an employer should be protected from 
the use by an employee of a list of customers 
fraudulently and surreptitiously obtained, or 
where in the nature or the particular case, or 
by reason of the care used in concealing them, 
the names of customers are so guarded as not 
to be easily obtainable by others than confi- 
dential employees, we are not willing to hold 
that in any ordinary business an employee, on 
going into business for himself or into the em- 
ploy of another, should be enjoined from seek- 
ing to do vusiness with friends he has made in 
the course or a previous employment merely 
because he became acquainted with them while 
so engaged and as a result of such previous em- 
ployment. Under such a rule a traveling sales- 
man every time he changed employers, if in a 
like business, wouid be compelled to give up 
all the friends and business acquaintances 
made during the previous employment. Such a 
rule would tend to destroy the freedom of em- 
ployees and to reduce them to a condition of 
industrial servitude (see Wm. Rogers Mfg. Co. 
v. Rogers, 58 Conn., 356, 20 Atl. 467, 7 L. R. Al, 
779, 18 Am., St. Rep., 278; Stein v. Nat. Life 
Ass’n, 46 L. R. A., 150; Am. Specialty Co. v. 
Collis Co., D. C., 235 Fed., 935,. It is a signi- 
ficant fact that very few cases are to be found 
on either side of this proposition. That woula 
seem to indicate that few attempts have been 
made by employers to invoke the principle con- 
tended for by appellant. 


“Of course there is nothing to prevent an 
employer from expressly contracting with his 
employee that the latter shall not on féaving 
the employer’s service solicit business in the 
same line from the customers of the employer 
in a particular territory, ana if by reason of 
the nature of the laundry business such pro- 
tection is necessary, it can easily be secured 
by such contracts. * * *” 
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THE DUTY OF THE UNITED STATES 
TO AMERICAN CITIZENS IN 
TURKEY* 

By Everett P. Wheeler 


For seventy years American citizens 
have been engaged in a labor of love among 
the native Christians in the Turkish Em- 
pire. They have founded schools and col- 
leges, have established hospitals, published 
and sold books, fed the hungry, clothed the 
naked, taught the ignorant—in a word, 
have brought light to those that sat in 
darkness and in the shadow of death. 

Even before the treaty of 1830 between 
the United States and the Ottoman Em- 
pire, American citizens had taken up their 
residence in various parts of Turkey, par- 
ticularly in the neighborhood of Constan- 
tinople and in Asia Minor. Under the 
protection afforded by that treaty, the 
number of our citizens resident in Turkey 
has greatly increased, and the investment 
of property there has risen to the extent 
of over nine million dollars, exclusive of 
the floating capital which may from time 
to time be employed solely for purposes of 
gainful trade. These American citizens 
have engaged in the business which I have 
described, and provided in various ways 
for the education and health of native 
Christians, subjects of the Ottoman Em- 
pire. As far as was permitted by the Turk- 
ish government, this business has extended 
itself to Mussulmans, and no diserimina- 
tion has been made against them; but the 
principal activity of these American citi- 
zens has necessarily been confined to the 
members of the ancient Christian churches 
of Asia, who have adhered to their faith 
in spite of persecution and suffering, and 
with searcely any opportunities for educa- 
tion or improvement. During the last few 
years the liberty which our citizens en- 
gaged in the business just mentioned had 
previously enjoyed has been seriously im- 
periled; their property to the amount of 
about two hundred thousand dollars has 
been destroyed ; houses belonging to Amer- 
ican citizens and occupied by them have 
been attacked and fired on by mobs, who 
were supported and encouraged by Turk- 


*Address delivered before The American Board 
of Commissioners for Foreign Missions, at Toledo, 
Ohio, October 7, 1896. 

**In view of the present Turkish and Near 
East situation, this article written by Mr. Wheeler 
a few years ago, is of special interest at this time, 
and is here printed in full. The article, of course, 
deals with the situation existing at that time, but 
the Turkish situation is ever much the same—it 





is one “‘we always have with us’’. 


ish troops and government officials; false 
accusations have been made against Ameri- 
ean citizens for the evident purpose of 
making their residence so uncomfortable 
that they would be compelled to leave the 
country, and some of them have been 
driven away. The Turkish government has 
refused to grant to consuls duly accredited 
from this country the berat or exequatur 
which is usually granted to consuls; no 
redress whatever has been made for the in- 


jury to property and to person, nor have © 


the perpetrators of the injuries been pun- 
ished. 

The present administration has repeated- 
ly brought these grievances to the attention 
of the Turkish government and demanded 
redress, but none has been made. More and 
more the conviction is being forced upon 
us that the whole fabric. which we have 
erected with unspeakable toil and many 
prayers to God, is in danger of destruc- 
tion, and that the lives of our citizens in 
Turkey are in extreme peril. 

The situation is grave and demands our 
most careful consideration. Let us first 
consider what our rights are, and then 
what duty demands. 

Our rights in Turkey begin with the 
treaty of 1830. Let me read the first four 
articles of that treaty. 

‘*Art. 1. American merchants who shall 
come to the well-defended countries and 
ports of the Sublime Porte shall pay the 
same duties and imposts that are paid by 
merchants of the most favored friendly 
powers, and they shall not in any way be 
vexed or molested. 


“‘Art. 2. The United States may ap- 
point their citizens to be consuls or vice- 
consuls at the commercial places in the 
dominions of the Sublime Porte, where it 
shall be found needful to superintend the 
affairs of commerce. These consuls or vice- 
consuls shall be furnished with berats or 
firmans, they shall enjoy suitable distine- 
tion, and shall have necessary aid and pro 
tection. 

*‘Art. 3. American merchants estab- 
lished in the well-defended states of the 
Sublime Porte for purposes of commerce 
* * * shall not be disturbed in their 
affairs, nor shall they be treated in any 
way contrary to established usage. 

‘‘Art. 4. Even when they may have 
committed some offense, they shall not be 
arrested or put in prison by the local au- 
thorities, but they shall be tried by their 
minister or consul, and punished accord- 
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ing to their offense, following in this re- 
spect the usage observed toward other 
Franks.’’? 

You perceive that the extent of our rights 
under this treaty depends upon the mean- 
ing to be given to the words ‘‘merchants’’ 
and ‘‘commerce’’. It has been claimed 
that these words must be strictly construed 
and that they apply only to those who are 
carrying on a gainful trade. 

This definition of the words used in the 
treaty is not justified either by the lan- 
guage of the treaty or by the practice un- 
der it. The rule on this subject is thus 
stated by the highest authority, the Su- 
preme Court of the United States as fol- 
lows :” 

‘‘It is a canon of interpretation to so 
construe a law or a treaty as to give effect. 
to the object designated, and for that pur- 
pose all of its provisions must be examined 
in the light of attendant and surrounding 
circumstances. To some terms and ex- 
pressions a literal meaning will be given, 
and to others a larger and more extended 
one. The reports of adjudged cases and 
approved legal treatises are full of illus- 
trations of the application of this rule. The 
inquiry in all such cases is as to what was 
intended in the law by the legislature and 
in the treaty by the contracting parties.’’ 

The practical interpretation given to this 
treaty and the objects for which it was 
negotiated alike show that it was the inten- 
tion of the government to secure protec- 
tion for all our citizens residing in Turkey. 
The treaty of 1862% strongly confirms this 
view of the subject. The first article of 
this treaty contains the following provi- 
sion : ; 

‘*Art. 1. All rights, privileges, and im- 
munities which have been conferred on the 
citizens or vessels of the United States of 
America by the treaty already existing be- 
tween the United States of America and 
the Ottoman Empire are confirmed now 
and forever, with the exception of those 
clauses of the said treaty which it is the 
object of the present treaty to modify.’’ 

There has been made a question whether 
the latter treaty has been terminated. In 
the discussion regarding its termination, 
the principal question that has been de 
bated has been the effect of the treaty, or 
its termination, upon the duties upon mer- 


(1) “Treaties and Conventions, 1176-1887’, edi- 
tion of 1889; “Senate Ex. Dog 47, 48th Cong., 2d 
Sess.’’, pp. 798, 799. 

(2) Ross v. McIntyre, 140 U. S. 585. 

(3) “Treaties and Conventions’’, p. 800. 





chandise. It has never been claimed that 
the rights, privileges and immunities con- 
ferred on American citizens by the treaty 
of 1830 were to any extent limited to those 
engaged in gainful trade, and no such 
limitation is to be found in the language 
just quoted. This question came under 
the consideration of our government in 
1855, and the attorney-general (Hon. Caleb 
Cushing) gave the opinion that ‘‘commerce 
in the treaty means any subject or object 
of residence or intercourse whatever’’.* 

This construction has ben acquiesced in 
by the Ottoman Porte for many years. It 
has in effect been written into the treaty 
and is as much a part of it as the original 
language. No rule of statutory construc- 
tion is better settled than that the practi- 
eal construction which is given by both 
governments to a particular clause in a con- 
stitution, or treaty made in pursuance of 
it, is as much a part of the text as if it 
was expressly stated therein. In the in- 
terest of American citizens this rule should 
be adhered to, and our government should 
be astute to construe treaties liberally for 
the protection of its citizens. 

It ean hardly be contended that the busi- 
ness of publishing and selling books, of 
educating children, of curing the sick, is 
not as much entitled to protection as the 
business of selling sugar or petroleum or 
wheat. 

Indeed, the necessities of the natives 
have become such that American citizens 
residing in Turkey have gone on a very 
large seale into the business of making 
clothing for them, and are now actually 
manufacturing and supplying clothing to 
thousands of persons. It certainly would 
be extraordinary if in 1896 this govern- 
ment should recede from the position taken 
by it in 1855, and refuse to its citizens 
when it is great and powerful the pro- 
tection that it assured them when it was 
comparatively weak and poor. 

In the learned opinion of Attorney Gen- 
eral Cushing, already quoted, reference is 
made to the treaties between Turkey and 
governments other than our own, and to 
the provision in Article 3 of the treaty of 
1830, that 

‘‘ American merchants established in the 
well-defended states of the Sublime Porte ° 
for purposes of commerce shall not be dis- 
turbed in their affairs, nor shall they be 
treated in any way contrary to established 
usage’’ 

(4) 7 Op. Atty.-Gen. 567. 
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The attorney-general shows that this 
established usage is that American citizens 
in Turkey have the ‘‘privilege of extra- 
territoriality’’, that is to say, that they 
have the right of having controversies be- 
tween themeslves and the Turkish govern- 
ment determined in a consular court. 


We do not need, however, to rely upon 
this opinion of the attorney-general. The 
Supreme Court of the United States has 
thus stated the rule: 

‘*The practice of European governments 
to send officers to reside in foreign coun- 
tries, authorized to exercise a limited jur- 
isdiction over vessels and seamen of their 
country, to watch the interests of their 
countrymen, and to assist in adjusting their 
disputes and protecting their commerce, 
goes back to a very early period, even pre- 
ceding what are termed the middle ages. 
During those ages these commercial magis 
trates, generally designated as consuls, 
possessed to some extent a representative 
character, sometimes discharging judicial 
and diplomatic functions. In other than 
Christian countries they were, by treaty 
stipulations, usually clothed with authority 
to hear complaints against their country- 
men and to sit in judgment upon them 
when charged with public offenses. After 
the rise of Islamism, and the spread of its 
followers over western Asia and other 
countries bordering on the Mediterranean, 
the exercise of this judicial authority be- 
came a matter of great concern. The in- 
tense hostility of the people of Moslem 
faith to all other sects, and particularly to 
Christians, affected all their intercourse 
and all proceedings had in their tribu- 
nals. Even the rules of evidence adopted 
by them placed those of different faith on 
unequal grounds in any controversy with 
them. For this cause, and by reason of 
the barbarous and cruel punishments in- 
flieted in those countries and the frequent 
use of torture to enforce confession from 
parties accused, it was a matter of deep 
interest to Christian governments to with- 
draw the trial of their subjects, when 
charged with the commision of a public 
offense, from the arbitrary and despotic 
action of the local officials. Treaties con- 
ferring such jurisdiction upon these con- 
suls were essential to the peaceful resi- 
dence of Christians within those countries 
and the sucessful prosecution of commerce 
with their people.’’® 
(5) Ross v. McIntyre, 140 U. S. 585. To the 











same effect is Dainese v. Hale, 91 U. S. 13. 


It is obvious that the privilege thus given 
by the treaty, and confirmed by the Su- 
preme Court of the United States, cannot 
be enforced unless a sufficient number of 
consuls are provided to enforce it. The 
question is not, as pointed out very clearly 
in the decision just cited, whether we 
should have a right to insist upon sending 
a consul to one of the civilized Christian 
countries of Europe against the consent of 
the government. Our relations with Tur- 
key are, it is true, governed by the gen- 
eral rules of international law, but where 
those rules have been modified by treaty or 
by established usage the treaty must con- 
trol. The stipulation of the treaty, as has 
been shown, is express, and in insisting 
upon stationing consuls at any places in 
Turkey where our citizens live and carry 
on affairs in which protection is important 
to them, this government is simply insist- 
ing that the Turkish government shall ob- 
serve its solemn agreement. 

The United States in this matter asks 
from Turkey nothing but what we have 
asked and received from other countries 
President Cleveland’s message of Decem- 
ber, 1895, states this so clearly that I can- 
not do better than read what it declares 
upon this subject: 

‘‘There have occurred in widely sepa- 
rated provinces of China serious outbreaks 
of the old fanatical spirit against foreign- 
ers, which, unchecked by the local author- 
ities, if not actually connived at by them, 
have culminated in mob attacks on foreign 
missionary stations, causing much destruc- 
tion of property, and attended with per- 
sonal injuries, as well as loss of life. 

‘Although but one American citizen was 
reported to have been actually wounded, 
and although the destruction of property 
may have fallen more heavily upon the mis- 
sionaries of other nationalities than our 
own, it plainly behooved this government 
to take the most prompt and decided ac- 
tion to guard against similar, or perhaps: 
more dreadful, calamities befalling the 
hundreds of American mission stations 
which have grown up throughout the in- 
terior of China under the temiperate rule 
of toleration, custom, and imperial edict. 
The demands of the United States and 
other powers for the degradation and pun- 
ishment of the responsible officials of the 
respective cities and provinces who by neg- 
lect or otherwise had permitted uprisings, 
and for the adoption of stern measures by 
the emperor’s government for the protec- 
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tion of the life and property of foreigners, 
were followed by the disgrace and dismissal 
of certain provincial officials found derelict 
in duty, and the punishment by death of a 
number of those adjudged guilty of actual 
participation in the outrages. 


‘This government also insisted that a 
special American commission should visit 
the province where the first disturbance 
occurred for the purpose of investigation. 
This latter commision, formed after much 
opposition, has gone overland from Tient- 
sin, accompanied by a suitable Chinese 
escort, and by its demonstration of the 
readiness and ability of our government 
to protect its citizens will act, it is be- 
lieved, as a most influential deterrent of 
any similar outbreaks. 


‘‘The energetic steps we have thus taken 
are all the more likely to result in future 
safety to our citizens in China because the 
imperial government is, I am persuaded, 
entirely convinced that we desire only the 
liberty and protection of our own citizens, 
and redress for any wrongs they may have 
suffered, and that we have no ulterior de- 
signs or objects, political or otherwise.’’ 


What China has granted Turkey has re- 
fused. ‘‘Indemnity- for the past and se- 
curity for the future’’ are our right. But 
courteous requests, followed by persistent 
demands, have obtained neither redress nor 
security. What, then, is the duty of Amer- 
ica? I cannot claim on this point to speak 
as the representative of the American 
Board; but I thank you for the opportun- 
ity of presenting the case as it appears to 
an American citizen who loves his country 
and desires most earnestly that her honor be 
unstained and her citizens be secure. In 
the position in which Turkey has placed 
us, is there any course consistent with 
honor or duty but to support our demands 
by an adequate armed force? The Ameri- 
can government should send a powerful 
fleet to the Mediterranean, accompanied by 
a sufficient number of regular troops, and 
should demand at the cannon’s mouth 
what has been refused to milder requests. 
In no other way can either redress or se- 
curity be obtained. Unless we do this we 
expose our citizens to further outrages and 
their property to destruction. 


By this I do not mean that we should 
engage in war or bombard Turkish cities. 
I do mean that, unless redress and security 
are both assured, we should take possession 





of Smyrna and other ports and collect 


their revenues until indemnity for the past 
is obtained and the cost of our occupation 
reimbursed. Moreover, we must place a 
guard wherever American citizens are in 
danger. We go to save men’s lives, not to 
destroy. This is what Vattel and Wheaton® 
designate as reprisals, and what they ad- 
vise as an alternative preferable to war 
and to be adopted whenever just demands 
for reparation meet with long-continued 
neglect or refusal. 

Let us consider briefly the objections that 
have been made to this proposition. I will 
endeavor to satisfy you that it has the sup- 
port not only of the traditions and prece- 
dents of this government, but of well estab- 
lished principles of international law. 

First, it is said that this government has 
no power to undertake anything of the sort. 
This somewhat disgracful argument is not 
supported by the facts. The fleet we al- 
ready have is far more than a match for 
the Turkish fleet. The army we now have 
is more than a match for any troops that 
the Turks could send against us. The 
whole Turkish Empire is in a state of abso- 
lute unrest; in every part of it troops are 
required to keep down the native popula- 
tion, who would be only too glad to rise 
against their hated oppressors; most of the 
Turkish troops are mutinous and either 
poorly paid or not paid at all. And why 
should we expect resistance? An Ameri- 
ean soldier or marine on Turkish soil would 
not go as an enemy. He would not wage 
war, but preserve the peace. He would 
not assail the Mohammedan religion, nor 
seek to dethrone the sultan. He would go 
to prevent violence, which the sultan has 
always disavowed, and to give that protec- 
tion which the sultan is either unable or 
unwilling to afford. But if it were other- 
wise we should not hesitate. One of the 
richest and most powerful nations in the 
world will never listen for a moment to 
the unworthy argument that it has not 

(6) On this subject Vattel says (Vattel’s ‘‘Law 
of Nations’’, book ii., chap. xviii.): 

‘“‘Whenever a sovereign can by the way of re- 
prisals procure a just recompense or a proper sat- 
isfaction, he ought to make use of this method, 
which is less violent and less fatal than war.” 

Our great American authority, Wheaton, quotes 
Vattel as to reprisals with approval (Wheaton’s 
“International Law’’, part iv., chap. t., sec. 3, 
pp. 509, 510. second edition, by Lawrence), and 
uses the following language: 

“If a nation has taken possession of what be- 
longs to another, if it refuses to pay a debt, to 
repair an injury, or to give adequate satisfaction 
for it, the latter may seize something belongnig 
to the former and apply it to its own advantage 
till it obtains payment of what is due, with in- 


terest and damages, or keep it as a pledge till the 
offending nation has made ample satisfaction.” 
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the power to redress wrongs committed on 
its citizens, 

As Mr. Fiske, in his review of our early 
history,’ justly said, ‘‘A government 
touches the lowest point of ignominy when 
it confesses to an inability to protect the 
lives and property of its citizens.’’ 

But more. This argument is strangely 
forgetful of American history. Even in 
colonial times the New England colonies 
sent an expedition by sea to Louisburg 
and besieged and took from France the 
strongest fortress on the continent. Again, 
in 1846 and 1847, we conquered California 
and governed it by a military governor. 
We sent cavalry and cannon over the land 
and ships and troops by sea. Either jour- 
ney occupied over a hundred days. Sher- 
man with his troops was two hundred days 
on the voyage. From New York to Con- 
stantinople is a voyage of twenty-one. 

Doniphan’s ride from Texas through 
Mexico to join General Taylor will long be 
famous in history. Mountains and plains 
as difficult as those of Asia Minor, and ene- 
mies as formidable as the Turks, were sue 
cessfully overcome. 

During the same war we sent twelve 
thousand men by sea to Vera Cruz, landed 
them there in one day, marched through 
the mountain passes to the City of Mexico, 
and conquered it from forees which often 
outnumbered ours four to one. General 
Grant says of this campaign: ‘‘Twelve 
thousand was a very small army with which 
to penetrate two hundred and sixty miles 
into an enemy’s country, and to besiege the 
capital, a city at that time of largely over 
one hundred thousand inhabitants. Then, 
too, any line of march that could be se- 
lected led through mountain passes easily 
defended.’’"® Yet, in spite of all, we 
marched to Mexico and captured the city. 

This expedition to Mexico in 1847 was 
ten times as difficult as an expedition now 
to Asia Minor would be. The time required 
was greater, the obstacles also greater. 
Steam and the telegraph have almost an- 
nihilated distance and have made it possi- 
ble for us now to intervene perfectly to 
protect every one of our citizens within 
the Turkish dominions. I do not think 
that an expedition of this sort would bring 
on war. I cannot doubt that the Turkish 
government would vield at once to a show 
of foree. But until that force is shown it 


will do as its Mohammedan cousins in 
(7) John Fiske’s ‘Critical Period of American 
History”, p. 161. 
(8) “Memoirs”, vol. i, p. 129. 








Africa did at the beginning of the century, 
and despise our treaties and ourselves. 

The next objection, and one deserving 
more careful consideration, is that such a 
course is opposed to the traditional policy 
of our government not to interfere with 
the quarrels and internal affairs of the na- 
tions of Europe. 

This is undoubtedly the policy of our 
country, but it has never been construed to 
forbid our giving ample protection to the 
persons and property of our citizens resid- 
ing in foreign countries or doing business 
with them. On the contrary, when we were 
weak and feeble, sparsely settled States 
seattered along the Atlantic coast, we ac- 
complished a task far exceeding in diffi- 
culty and magnitude what I now propose. 

During the seventeenth and eighteenth 
centuries the powers of Europe allowed 
their commerce to be preyed upon by the 
cruisers of the Barbary states and sub- 
mitted to pay tribute for the ransom of 
their citizens who were taken captive by 
these pirates. There was an order of 
priests called the Mathurins, ‘‘the object of 
whose institution is the begging of alms 
for the redemption of captives. They have 
agents residing in the Barbary states, who 
are constantly employed in searching and 
contracting for the captives of their own 
nation, and they redeem at a lower price 
than any other people can.’’® This state- 
ment is contained in a letter from Jeffer- 
son, written when he was the minister for 
the confederation at the French court. In 
a subsequent letter, dated September 18, 
1787, in which he communicates his nego- 
tiation with the general of this order for 
prosecuting through their means the ran- 
som of American captives, he says: ‘‘I 
must add the injunctions of the General 
of the Mathurins, that it be not known that 
the public interest themselves in the re- 
demption ‘of these prisoners, as that would 
induce the Algerians to demand the most 
extravagant price.’’2® 

At this time the confederation thought 
itself too weak to protect our citizens 
abroad. Jefferson endeavored to convince 
the home office that the payment of tribute 
was a disgraceful alternative, to which even 
a weak people should not submit. Let 
me remind you of the words of Pincknev, 
memorable in our early history, but which 
in these days of wealth and material pros- 
2 ° Jefferson’s Works, edition of 1854, vol. ii., 


(10) Jefferson’s Works, edition of 1854. vol. ii., 
m 270. ; 
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perity we seem to have forgotten: ‘‘Not a 
cent for tribute, milions for defense.’’ 

As early as December 13, 1784, Jeffer- 
son writes to General Gates:1! ‘‘We can- 
not begin in a better cause or against a 
weaker foe.’’ And again, January 12, 
1785, he writes to General Greene: ‘‘ When 
this idea (tribute to the Algerians) comes 
across my mind, all my faculties are abso- 
lutely suspended between indignation and 
impotence. ’’2* 

In the following February he writes to 
Monroe :'* ‘‘The motives pleading for war 
rather than tribute are numerous and hon- 
orable; those opposing them are mean and 
short-sighted. ’’ 

Shortly after these letters the Constitu- 
tion of the United States was adopted, the 
new government was inaugurated, Jeffer- 
son returned to this country to become 
Secretary of State, and the question again 
recurred as to whether a tribute should 
be paid to the Barbary pirates for immu- 
nity from their depredations. Some at- 
tempt was made to secure for our vessels 
in the Mediterranean the protection of the 
Portuguese government. Respecting this, 
our resident at Lisbon, Colonel Hum- 
phreys, writes to the Secretary of State, 
December 25, 1793 :'* ‘‘If we mean to have 
a commerce we must have a naval force 
to defend it. It appears absurd to trust 
to the fleets of Portugal or any other na- 
tion to protect and convoy our trade.’’ 
And yet -I find that in 1896, during the 
massacre at Van, our citizens obtained from 
England the protection that our own gov- 
ernment failed to give. ‘‘Major Williams, 
the British consul, was indefatigable in 
his efforts to preserve the peace, placing 
his flag upon the mission premises, thus 
making these premises the consulate.’’!5 

But to return. The new government had 
so many domestic difficulties to contend 
with, and its relations with France be- 
came so unsatisfactory, that little or noth- 
ing was done for the protection of our 
citizens from the depredations of the Bar- 
bary pirates until 1801, when Captain 
{afterward Commodore) Bainbridge was 
sent to the Mediterranean with a frigate. 
So subservient had the nations of Europe 
become to these Mohammedan powers that 

(11) Jefferson’s Works, Ford’s edition, vohk iv., 
p. 424. 

(12) Ibid., p. 25. 

(13) Ibid, p. 32. 

(14) Frost’s “Book of the Navy’’, p. 76. 


“a “Missionary Herald’’, September 1986, p. 





Bainbridge felt himself compelled, follow- 
ing their example, to take a present from 
the Dey of Algiers to the Sultan of Tur- 
key and to actually hoist the Algerian flag 
at his masthead. This, however, he hauled 
down as soon as he got out of port. He 
gave the present to the sultan and returned 
to Algiers. The Dey had sworn to make 
no further demands upon him, but no 
sooner had he returned than he found how 
little the promises of the Mohammedan 
could be relied upon. Bainbridge writes: 

‘“‘The Dey had forgotten the oath he 
swore not to make any further demands 
after the first voyage was performed. 
After such a disregard of his solemn dece- 
laration he (Bainbridge) could not doubt 
his disposition to capture the frigate and 
enslave her officers and men if she were 
again in his power.’’2® 

Our whole experience in negotiation 
with these pirates shows the justice of 
what Maclay says in his ‘‘History of the 
Navy’’:'7 ‘‘All the subterfuge and craft 
known to Oriental diplomacy were brought 
into play.’’ That subterfuge and craft are 
playing with us today. 

When Jefferson became President he de- 
termined to carry out the views that he had 
formed when our minister at Paris, and in 
1803 sent a squadron of seven vessels to 
the Mediterranean. The result of our pre- 
vious submission is well stated by Commo- 
dore Rogers in a letter to the Secretary of 
the Navy :18 

‘“All the Barbary states, except Algiers, 
appear to have a disposition to quarrel 
with us unless we tamely submit to any 
propositions they may, choose to make. 
Their demands will increase and be such 
as our government ought not to comply 
with.”’ ‘ 

These demands continued and brought 
on the war with Tripoli. To this war we 
sent a fleet of twenty vessels. The first 
notable exploit was the gallant assault by 
Decatur upon the frigate Philadelphia, 
which had grounded and been taken by 
the Tripolitans. On the 12th of July, 1804, 
Commodore Preble bombarded the city. 

Later in the year William Eaton was 
appointed our naval agent in the Mediter- 
ranean, and made an agreement with 
Hamet, who was the elder brother of the 
Bashaw of Tripoli, by which Hamet agreed 

(16) Maclay’s “History of the Navy’’, vol. i., 


p. 225. 
(17) Ibid., p. 224, 
(18) Frost’s “Book of the Navy”, p. 97. 
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to furnish an army, and the United States 
‘‘to supply cash, ammunition and provi- 
sions’’, for a land attack.?® 

Eaton was accompanied by an American 
lieutenant of the navy and two American 
midshipmen. He and Hamet got together 
a small force of five or six hundred men, 
who marched five hundred miles across 
the desert to Derne, which was the most 
important city of Tripoli on the east. They 
there met two vessels of the United States 
navy, who bombarded the citadel ; the place 
was taken by storm, and the American flag 
hoisted upon its walls. 

The result of these operations was an 
honorable and sucessful peace. The repre 
sentatives of the European powers resid- 
ing in Tripoli said that ‘‘no other nation 
has ever negotiated with the present Dey 
on such honorable terms’’.?° 

The Pope publicly declared that ‘‘ Amer- 
ica had done more for Christendom against 
the barbarians than all the powers of 
Europe united’’.*4 

Sir Alexander Ball, the admiral in com- 
mand of the British fleet in the Mediter- 
ranean, wrote to Commodore Preble: 
‘*You have done well in not purchasing a 
peace with money. A few brave men have 
been sacrificed, but they could not have 
fallen in a better cause.’’?? 

Jefferson himself, appreciating the great 
importance and value of what our navy 
had done, writes to Judge Tyler, March 29, 
1805: 

‘‘There is reason to believe the example 
we have already set begins already to work 
on the disposition of the powers of Europe 
to emancipate themselves from that de- 
grading yoke. Should we produce sueh a 
revolution there, we shall be amply re 
warded for what we have done.’’** 

It thus appears that at a time when the 
population of this country was small, its 
resources limited, its finances scarcely re- 
covered from the disorganization caused by 
the depreciated currency of the confedera: 
tion, we had the courage to undertake and 
the skill to achieve a complete deliverance 
of our citizens from degrading submission 
to the exactions of these cruel and treach- 
erous Mohammedan powers. No adherence 


(19) A full account of this expedition is given in 
President Jefferson’s message, January 13, 1806, 
Jefferson's Works, vol. viii, p. 54. 


(20) Maclay’s “History of the Navy’, vol. i., 
p. 302. 

(21) Cooper’s “Naval History of the United 
States’’, vol. ii., pp. 79, 80. 

(22) Frost’s “Book of the Navy’’, p. 110. 

(23) Jefferson’s Works, edition of 1854, vol. iv., 
p. 574. e 





to treaties can ever be expected from them, 
except as it is secured by ample force. 

In this connection let me draw attention 
to the precedents of other nations in their 
dealings with Turkey. The one most in 
point is that of the French in 1860. The 
massacres in Syria by the Turks upon the 
native Christians, and in which French 
citizens had suffered, induced the French 
government to send a fleet and six thou- 
sand troops to Beirut. The redress which 
diplomacy had failed to attain was imme- 
diately granted. The sultan sent Fuad 
Pasha, one of his most energetic ministers, 
into Syria. Sixty of the ringleaders in the 
massacres were put to death. The French 
obtained what they asked, and not only did 
they obtain this redress, but the memory 
of their intervention has given security to 
Syria and to French citizens in Syria ever 
since, 

Another argument that has been brought 
forward, and which I believe has influenced 
the administration, is the apprehension 
that other nations would prevent our in- 
terference in the manner suggested. To 
this arguuent I reply, What possible mo- 
tive could any European government have 
for interferring to prevent this exercise 
of our just rights? ‘‘It is perfectly under- 
stood,’’ to use again the language of Presi- 
dent Cleveland, that ‘‘we desire only the 
liberty and protection of our own citizens, 
and redress for any wrongs they may have 
suffered, and that we have no ulterior de- 
signs or objects, political or otherwise.’’ 

To hold Armenia or any other part of the 
Turkish dominions permanently as an 
American colony would be opposed to all 
the traditions of our government, and no 
one would think even of suggesting such a 
measure. The reason why the powers of 
Europe have been jealous of one another 
in this matter is that each has, or is sup- 
posed to have, designs upon a part or all 
of the Turkish dominions. Russia has 
feared that England might establish her- 
self at Constantinople. England has 
feared the same of Rusia. Both have been 
apprehensvie of Austria. But no such rea- 
sons could exist for opposition to the in- 
terference of America. Indeed, every sen- 
timent of humanity in these countries 
would rejoice at our interference. Our 
defense of our heroic citizens, who with 
no motive of private gain have periled 
their lives for the oppressed Christians of 
Armenia, would appeal to the chivalry of 
mankind. It is not possible that in the 
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year of grace one thousand eight hundred 
and ninety-six, any Christian power would 
interfere to prevent the United States, free 
as we are from any suspicion of desire for 
territorial aggrandizement in Turkey, 
from protecting the rights, the persons, and 
the property of our own citizens. How 
could they justify such an act in view of 
the precendents to which I have referred? 
Has it come to this, that the fear—the 
baseless fear—of foreign powers should 
prevent the United States of America from 
protecting our own citizens in foreign 
countries? If other nations should inter- 
pose, the question would undoubtedly be- 
come a very serious ene. We are a peace- 
ful nation; we do not desire war with any 
one. When that question comes we will 
meet it like men. England and America 
united would be a force that the continen- 
tal powers would not care to encounter. 
They do not desire war and we need not 
fear it. 


To use again the language of Jefferson :** 
“To those who expect us to calculate 
whether a compliance with unjust demands 
will not cost us less than a war, we must 
leave as a question of calculation for them 
also, whether to retire from unjust de- 
mands will not cost them less than a war.”’ 

But I repeat, this question does not now 
arise. The matter we have now in hend 
is to deal not with continental Europe, but 
with Turkey. Let us not through coward- 
ly and unreasonable fear of possible oppo- 
sition, refrain from the pursuit of our just 
rights or from redressing the wrongs that 
have been inflicted upon our own people. 

The time has come for us to guard the 
imperiled lives of our heroes in the Orient 
and to stay the tide of blood that threatens 
to ingulf them. 

One argument remains to be considered, 
and I am persuaded it is that which has 
most influenced our statesmen. It has been 
said the American citizens in Turkey are 
missionaries and go where they are not 
wanted. What right have they to embroil 
this country in war for the sake of giving 
protection to them? This argument has 
been answered so fully by the venerable 
Dr. Hamlin in the current number of the 
“‘North American Review’’ that it hardly 
seems necessary to add anything to what he 
has said, and said so well; but yet I will 
briefly state some considerations that seem 
to me controlling. 


(24) Jefferson’s Works, vol. viii., p. 36, annual 
message, November 8, 1804. 





In the first place, the argument rests on 
a false assumption. Our citizens are 
wanted in Turkey. It is true the Turks 
do not want them, but the Turks do not 
constitute the whole of the people of Asia 
Minor. They exercise by force of arms a 
government which they won by force, but 
which they have not had the moderation 
to retain by dealing justly with the sub- 
ject races. The great Roman historian 
tells us that provinces are won by force, 
but are kept by just government. This 
the Turks have never learned. These sub- 
ject races are an important part of the 
people of the Turkish Empire. To them 
the presence of American citizens, bringing 
education, bringing hope, bringing medi- 
cine and relief in sickness and aid in un- 
deserved distress, is most welcome. Fel- 
lowship in suffering, the sympathy and 
help freely given by England and America, 
have brought the native Christians and 
their American neighbors into the closest 
brotherhood. It were base to desert our 
citizens, who, with the full consent of the 
Turkish government, with rights guaran- 
teed by sacred treaties, have gone to per- 
form imperative obligations of humanity ; 
it were most base to desert them and leave 
not only our own, but those whom they 
have benefited, exposed to the cruelty and 
oppression of the Turk. 


When Lieutenant Greely went on an ex- 
pedition of scientific interest to the polar 
regions, did we desert him and his fol- 
lowers? No; we spared neither men nor 
money; we sent expedition after expedi- 
tion. The President, the Secretary of 
War, the Seeretary of the Navy, vied with 
each other in their efforts to succor our 
citizens in their need. Is humanity less 
sacred then science? Is education less im- 
portant than the study of the aretie cur- 
rents? Are the school and the college less 
entitled to our care than the barometer and 
the theodolite? Is the discovery of the 
pole more imperative than the protection 
of Christian civilization ? 

But let us not stop with general state- 
ments. All general statements can best be 
brought to the test of particular instances. 
The most notable of these is that ever mem- 
orable incident in the history of our citizens 
in Turkey, Corinna Shattuck at Oorfa. 
There, in her single person, she stood for 
all that the American government stands 
for—for righteousness, for justice, for law. 
There she had been sent by your board; 
there she had been established with the con- 
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sent of the Turkish government; there she 
had acquired a home and used it for the 
education of children and their parents, 
and for the relief of the suffering and dis- 
tressed. When a cruel Mussulman mob 
sought to outrage and slay the native Cris- 
tians, they found refuge with her. Her 
little inclosure was packed with the inno- 
eent victims of Turkish outrage and Turk- 
ish rapacity. She faced the howling mob. 
To every demand the she should yield and 
allow them to pass, she interposed the dig- 
nity and authority of her womanhood, and 
the sacredness of treaty rights, secured for 
her and all our citizens by the government 
of her native land. During the massacre, 
she writes: ‘‘Our house was full; two 
hundred and forty found refuge. We be- 
gan to have refugees Monday and Tuesday, 
and all our houses and school room are full 
of widows and orphans and wounded. 
How willingly would I have died, could 
my death have spared parents to their chil- 
dren! I remain here for the present; I 
~ could not leave our orphaned people.’’?® 

If the American Board, with all its out- 
lay of money and time and thought, with 
all its memorable and precious history, had 
accomplished nothing but to put Corinna 
Shattuck at the door of her house in Oorfa, 
standing as she did as a protection and 
shield for hundreds of innocent Christians, 
that result of itself would more than repay 
all the toil and expenditure of the past. 
Wherever this gospel shall be spoken of 
throughout all the world, there also that 
this woman hath done shall be told as a 
memorial of her. Nor she alone. <A noble 
army, whose courage and heroism shed un- 
dying luster on the American name, have 
endured hardship as good soldiers of Jesus 
Christ. One of them President Gates of 
Euphrates College, writes: 

‘For three days we have looked death in 
the face hourly. We have passed by the 
mouth of the bottomless pit, and the flames 

came out against us, but no one in our 
company flinched or faltered. We simply 
trusted in the Lord and went on. * * 

If we abandon the Christians they are 
lost.’’*6 

Citizens of the United States, if you 
abandon Corinna Shattuck and Gates and 
all our heroes in the Orient, you are lost 
—lost to honor, lost to duty, despised of 
man, and criminals before God. May He, 
in infinite merey, preserve us from such 
shame! 








(25) “Our Heroes in the Orient’. p. 12 
(26) “Our Heroes in the Orient’’, p. 12. 








And now, my friends, we have consid. 
ered briefly the arguments that have been 
presented to deter our government from 
adopting the honorable, the manly, the 
American course, that every obligation to 
our own citizens, and every consideration 
of our own honor, not only in Turkey, but 
in other countries, demands of us. These 
things have not been done in a corner; 
they are perfectly well known to the na- 
tions of the world. America is on trial 
today before the great international court, 
If we submit tamely, if we allow the rights 
of our citizens to be outraged with im- 
punity and without redress, how can we 
ever expect them to receive protection in 
any country in the world? In such case 
we should become the scorn of the great 
nations and the prey even of the small. 
Turkey is one of the smallest and weakest 
of them all; her only strength lies in the 
propping of opposing forces. She is in a 
state of unstable equilibrium. The slight- 
est derangement of the forces that keep her 
in her place will bring her to the ground. 
The time is ripe for us to intervene. Let 
us not think it a small incidental advantage 
that the protection we give to our own citi 
zens in Turkey will be recognized by the 
Turks as a protection to the native Chris- 
tians. They understand very well that the 
interests of the one are identical with those 
of the other. Wherever the native Chris- 
tians have suffered our citizens have suf- 
fered ; wherever our citizens have been pro- 
teeted the native Christians have been pro- 
tected. Let us therefore assert the place 
to which our wealth and our power justly 
entitle us; let us secure to the American 
citizen the protection which the Roman 
citizen enjoyed in the days of the Roman 
Empire. I know it is sometimes said that 
ministers of the gospel of peace should not 
ask protection from the civil authorities; 
but that is an abuse of the teachings of our 
Lord. St. Paul did not disdain to invoke 
the’ protection of the Roman law, nor to 
assert his right as a Roman citizen. The 
gospel of peace, it is true, forbids wars for 
territorial aggrandizement ; it forbids wars 
to gratify the pride or the jealousy of 
kings or of republics. Such wars are 
crimes and stain the pages of history. But 
war in a good cause, and to redress the 
wrongs of the innocent and the suffering, 
is always a right; in the present case it 
may become a duty. Not that I believe 
war would come. The whole history of the 
Turkish government for the last century 


Wilh 





ge 


co! 
ni 
fo! 
ple 
of 

ju 


the 

’ 
an 
an 


fol 


the 





ice 
tly 
an 
an 
an 
iat 
ot 
4S ; 
ur 
ke 





XUM 


CENTRAL LAW JOURNAL 


437 








Vol. 95 


shows that it will yield to a resolute show 
of force which is understood to be backed 
up by adequate power. But in this busi- 
ness it is essential to success that it should 
be understood not only by the Turks, but 
by other nations, that we do not fear war, 
and that if we are obliged to draw the 
sword in a just cause, we will never lay 
it down until that cause is vindicated and 
the object of the war is accomplished. 
Congress has pledged to the President its 
support in the most vigorous action he may 
take for the protection of our citizens in 
Turkey. Let us pledge him ours.?7 


(27) “Statutes of the United States, First Ses- 
sion Fifty-fourth Congress, Concurrent Resolu- 
tions’, pp. 3, 4. “Resolved, further, That the 
Senate of the United States, the House of Repre- 
sentatives concurring, will support the President 
in the most vigorous action he may take for the 
protection and security of American citizens in 
Turkey, and to obtain redress for injuries com- 
mitted upon the persons or property of such citi- 
zeng.”’ Passed the Senate January 24, 1896; passed 
the House of Representatives January 27, 1896. 








GARAGE KEEPERS—LIEN 
CROSBY v. HILL 


117 ATL. 585. 


o 


Supreme Judicial Court of Maine, July 19, 1922 


No common-law lien for storage exists where, 
after automobile repairs are completed, the 
party requesting the repairs, being without 
funds, left the automobile in the garage, prom- 
ising to pay storage until he could settle for the 
repairs, since the rights of the parties were 
governed by this special contract. 


Ralph M. Ingalls, of Portland, and D. Eu- 
gene Chaplin, of Bridgton, for plaintiff. 

Edgar F. Corliss, of Bridgton, for defendant. 

HANSON, J. This is an action of replevin, 
commenced in the Northern Cumberlana mu- 
nicipal court, which came to the superior court 
for the county of Cumberland on appeal by 
plaintiff. The case was heard by the justice 
of that court without the intervention of a 
jury. 

The defendant filed a plea of the general 
issue, and by brief statement sets up title to 
the property in himself. 

The presiding justice found for the plaintiff, 
and the case is before the law court on defend- 
ant’s exceptions. 

The facts found by the sitting justice are as 
follows: 

“On the thirteenth day of July A. D. 1920, 


the plaintiff Willie E. Crosby, was the owner 
of a certain motor vehicle, described in the 





writ, perhaps by way of euphemism, as ‘one 
five-passenger touring automobile of Ford 
make.’ 

“On that day he sold the car to one Harry 
Chaplin, receiving in payment therefor a cer- 
tain amount in cash and a Holmes note, in the 
usual form, for $150. This note was recorded 
August 2, A. D. 1920, in the office of the town 
clerk of Bridgton, Me. but Chaplin, the maker 
of the note, was not at that time a resident of 
Bridgton. 

“The defendant; Charles H. Hill, is and was 
at the time, the owner and proprietor of a 
garage in Harrison, Me., and does .a general 
garage business, including the operation of a 
repair shop for automobiles, and, in addition 
thereto, makes a practice of storing automo- 
biles, so far as the capacity o. his premises may 
admit, for such owners as may from time to 
time have occasion to ask that their automo- 
biles be stored, for longer or shorter periods. 
I do not understand that this latter phase of 
the business is conducted in any different man- 
ner or on any different basis from what it is 
by practically every similar garage in the state 
of Maine. The defendant does not in any oth- 
er sense than above recited hold himself out as 
a warehouseman; nor does he keep separate 
books of account or volunteer the statutory for- 
malities incident to the business of a: ware- 
houseman. 

“At some time, after the sale of the automo- 
bile above recited Chaplin, the purchaser, took 
it to the garage of the defendant and ordered 
certain repairs done upon it, which were done 
and which consisted in the furnishing of labor 
and materials by the defenuant. After the re- 
pairs were completea, Chaplin, not being in 
funds for the payment. of the bill, consented 
that the car should remain in the defendant’s 
garage and promised that he (the said Chaplin) 
would pay the defendant reasonable storage 
thereon until such time as he might find him- 
self able to pay the charges for the repairs. 

“The defendant did, accordingly, retain the 
ear in his garage for a period of about five 
months, at which time the plaintiff, still in 
possession of his unpaid Holmes note, which 
stipulated that the automobile remain his prop- 
erty until paid for, went to the defendant, in- 
formed him thereof, and demanded possession 
of the car, which demand was refused, the de- 
fendant then informing him of his bill for re- 
pairs and storage and making claim of a lien 
therefor. Whereupon this action was com- 
menced. 

“At the time of the commencement of the ac- 
tion the defendant had taken no steps, in ac- 
cordance with the provisions of sections 56 and 
57 of Chapter 96 of the Revised Statutes to 
perfect his lien.” 

The defendant’s attorney requested the pre- 
siding justice to rule as to matters of law as 
follows: 

1. That the Holmes note, not being recorded 
in the town in which the purchaser resided at 
the time of the purchase, it was not valid ex- 
cept as between the plaintiff and Harry Chap- 
lin. * 
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2. That the defendant has a common-law 
lien for storage of said automobile prior to 
the commencement of this action. 

3. That the lien ot the defendant on this 
automobile is sufficient to maintain a defense 
under the pleadings of the defendant. 

4. That before this action was commenced, 
payment or tender of payment of said lien of 
the defendant was an essential prerequisite to 
the plaintiff’s maintaining this action. 


5. That chapter 96, §§ 56 and 57, of the 
Revised Statutes do not supersede and destroy 
the common-law lien. 

The presiding justice declined to rule as re- 
quested in each instance, and the defendant ex- 
cepted. 

The justice presiding rules as follows: 

“(1) That, whether or not at the time of 
completing the repairs upon the automobile the 
defendant might have lawfully claimed and had 
a lien upon the automowile therefor, the lapse 
of five months thereafter, without his taking 
any steps to perfect a lien, operated to in- 
validate and extinguish any such lien. 

“(2) That, since the contract made between 
the defendant and Chaplin for the storage of 
the car was merely that it should be stored and 
storage paid, and not that there should be a 
lien for storage, no such lien accrued. 

“(3) That no such title in the defendant ex- 
isted by virtue of any lien, either for repairs 
or for storage, as woula support the defense 
herein set up.” 

The sections of the statute relied upon by the 
plaintiff read as follows: 

“Sec. 56. Whoever performs labor by himself 
or his employees in manufacturing, or repair- 
ing the ironwork or woodwork of wagons, carts, 
sleighs, and other vehicles, by direction or con- 
sent of the owner thereof, shali have a lien on 
such vehicle for his reasonable charges for 
said labor and for materials used in perfornm- 
ing said labor, which takes precedence of all 
other claims and incumbrances on said vehicles, 
not made to secure a similar lien, and may be 
enforced by attachment at any time within nine- 
ty days after the labor is nerformed and not 
afterwards, provided, that a claim for such lien 
is duly filed as required in the following sec- 
tion; said lien, however, shall be dissolved if 
said property has actually changed ownership 
prior to such filing.” 

“Sec. 57. The lien mentio:. ‘ in the preceding 
section shall be dissolved i :.iess the claimant 
within thirty days after the labor is performed, 
files in the office of the ck ~k of the town in 
which the owner of such vehicle resides, a true 
statement of the amount due him for such 
labor and materials, with all just credits given, 
together with a description of the vehicle man- 
ufactured or repaired sufficiently accurate to 
identify it and the name of the owner, if 
known, which shall be subscribed and sworn to 
by the person claiming the lien, or by some 
one in his behalf, and recordea in a book kept 
for that purpose by the clerk, who is entitled 
to the same fees therefor as for recording 











mortgages. No inaccuracy in such statement re- 
lating to said property, if the same can be 
reasonably recognized, or in stating the amount 
due for labor or materials invalidates the pro- 
ceedings, unless it appears that the person mak- 
ing it willfully claims more than his due.” 


The exceptions involved were argued ably 
and at length by counsel on each side of the 
case. The points raised, and necessary for a 
solution of the contentions of the parties are 
summarized and decided as follows: 


[1] 1. The Holmes note was not valid ex- 
cept as between the parties thereto, but this 
fact is not controlling, and is not essential ex- 
cept as giving the payee the right to sue. 


[2] 2. The defendant had no common-law 
or other lien for storage. According to the 
facts found by the sitting justice, that, ‘after 
the repairs were completed, Chaplin not being 
in funds for the payment of the bill, consented 
that the car should remain in the defendant’s 
garage and promised that he (the said Chap- 
lin) would pay the defendant reasonable stor- 
age thereon untl¥ such time as he might find 
himself able to pay the charges for repairs,” 
the rights of the parties were governed by the 
special contract. 


In such circumstances there could be no lien. 
Lewis v. Gray, 109 Me. 128, 83 Atl. 1, 39 L. R. 
A. -(N. S.) 1164, Ann. Cas. 1913D, 1298. 

[3] 3. the defendant did have a common- 
law lien for repairs, which was not superseded 
or destroyed by the provisions of R. S. c. 96, §§ 
56 an 57, supra. No new right is created by said 
sections. A new and additional remedy is cre- 
ated and may be used by those persons, who, 
for their own reasons do not wish to employ 
the remety now provided by R. S. c. 96, § 
67 et seq. 

[4, 5} 4. But in the in tant case the de- 
fendant mingled his lien claim and his non- 
lien claim, and would not release the car with- 
out payment of both. In so doing he destroyed 
his right to detain the property and relieved 
the plaintiff of the necessity of offering to pay 
the claim for repairs. In the circumstances the 
plaintiff had the right to take the defendant 
at his word, that he would not deliver the car 
without payment of both charges. The law 
does not require the useless act of tendering 
a part which the defendant says he will not re- 
ceive. 

5. The plaintiff, the true owner, therefore 
had a right to replevin his car. It is unneces- 
sary to discuss the other exceptions or plead- 
ings. 

The entry will be: 

Exceptions overruled. 
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NOTE.—Garageman’s Lien—A garageman 
has no common law lien for keeping an automo- 
bile for the owner’s use. Smith v. O’Brien, 46 
Misc. 325, 94 N. Y. Supp. 673, affirmed 103 App. 
Div. 596; Grinnell v. Cook, 3 Hill. (N. Y.) 485, 
492, 38 Am. Dec. 663; McFarland v. Wheeler, 26 
Wend. (N. Y.) 467, 474-475. 


A garageman may have a lien by an express 
agreement with the owner. Perkins v. Board- 
man, 14 Gray (Mass.) 481; Grinnell v. Cook, 3 
Hill (N. Y.) 485. 


A statute giving livery stables a lien for 
boarding or pasturing animals, or who in con- 
nection therewith keeps or stores vehicles, does 
not apply to garage keepers. Smith v. O’Brien, 
46 Misc. 325, 94 N. Y. Supp. 673, affirmed in 103 
App. Div. 596. 


If he takes an automobile to repair or to ¢ 
pend money or labor upon, he has a lien for 
his reasonable charges. Lord v. Jones, 24 Me. 
439, 41 Am. Dec. 391; Winton Co. v. Meister, 
133 Md. 318, 105 Atl. 301; City National Bank 
vy. Laughlin, Tex. Civ. App., 210 S. W. 617. 


It has been held that if he holds title as con- 
ditional seller of an automobile he cannot have 
a lien thereon for repairs. Alexander v. Mobile 
Auto Co., Ala., 76 So. 944. 


Where the repairman agreed, as a part of 
the contract to repair an automobile, that he 
would wait for his money until the damage to 
the machine was settled for by the insurance 
company carrying the risk, he had no lien for 
such repairs. Pezenik v. Greenberg, 94 Misc. 192, 
157 N. Y. Supp. 1093. 


A statute providing that one furnishing ma- 
terial and labor in repairing an automobile and 
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that of the first entry in the Black Books of 
Lincoln’s Inn. These were printed in 1897 and 
the first entry with a date assigned to it is 
a list of thirty-one names of members who had 
to keep the Christmas Vacation, 1422. But, 
however, the exact date of commencement is 
fixed, the history of Lincoln’s Inn ‘has been 
long and illustrious. It is specially associated 
with the rise and development of Equity, one 
of the most potent. means for the improvement 
of the law, and with the practice of conveyanc- 
ing, upon which the security of property and 
the stability of the State so much depends. 
And we need not here select names from the 
long list of lawyers of high distinction whom 
it boasts, both on the Bench and off.—Solici- 


| tors’ Journal (Eng.). 


who shall obtain from the owner a written | 
memorandum thereof signed by the owner shall | 


have a lien therefor, abolishes common law 
liens. Under such a statute it is necessary for 
the enforcement of such lien that the memoran- 
dum be proved. Butterworth v. Soltz, 199 Mo. 
App. 507; 204 S. W. 50. 


ITEMS OF PROFESSIONAL "NTEREST 





THE QUINCENTENARY OF LINCOLN’S INN 


It will be seen from the notice which we 
print elsewhere that Lincoln’s Inn is about to 
celebrate its 500th aniversary. Seeing the 
doubt there is as to the exact date when the 
Earl of Lincoln’s house and grounds were 
made over to the lawyers, it is natural to in- 
quire why the year 1422 is taken as the start- 
ing point. In the account of the Inn by Mr. 
Spilsbury, a former Librarian, the second edi- 
tion of which appeared in 1873, it is given as 
the opinion of Francis Thynne,, a member of 
the Inn and a learned antiquary in the reign 
of Elizabeth, that Lincoln’s Inn became an Inn 
of Court soon after the death of the Earl, 
which is said to have occurred in 1312. We 
understand, however, that the date (1422) is 





A WOMAN ELECTED TO THE OHIO 
SUPREME COURT BENCH 


Complete unofficial returns show that Flor- 
ence E. Allen, of Cleveland, Ohio, has been 
elected to an associate judgeship on the Ohio 
Supreme Court by a plurality of 24,356. Miss 
Allen has been practicing law in Ohio for eight 
years. She has been a newspaper woman, 
teacher, investigator of immigration conditions, 
lawyer, assistant county prosecutor and judge 
of common pleas court.—Chicago Legal News, 
Nov. 16, ’22. 


~~ 


JUDGE DE VRIES LEAVES U. S. CUSTOMS’ 
COURT 
ry 


When President Harding om November first 
accepted the resignation of Judge Marion de 
Vries, as presiding judge of the U. S. Court of 
Customs Appeals, he called attention to the 
fact that the government was losing its great- 
est legal authority.on the tariff. 

Appointed by President McKinley twenty-two 
years ago as a member of the Board of U. S. 
General Appraiserg, Judge De Vries has since 
served the government under every succeeding 
President. From 186 to 1910 he was president 
of'the Board. President Roosevelt sent him to 
Europe to investigate the customs administra- 
tive laws in France, Germany and England. In 
1909 at the request of the Senate Finance Com- 
mittee and President Taft, Judge De Vries 


_ drafted the customs administrative provisions 


of that act. He originated the U. S. Court of 
Customs Appeals and drafted the first bill 
creating it. 
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1. Attorney and Client—Misconduct.—The mis- 
conduct under which Or. L. § 1091, will disbar is 
not limited to acts committed strictly in a profes- 
sional character, but extends to all such miscon- 
auct as would have prevented an admission to the 
ban—State v. Estes, Ore., 209 Pac. 486. 

2—Qualified Attorney.—Plaintiff’s attorney was 
not disqualified to act as such because shortly be- 
fore bringing the action he was clerk in the office 
of one defendant who was then attorney for the 
= defendant.—Gaver v. Early, Calif., 209 Pac. 

90. 

3. Automobiles—License.—An ordinance of the 
commissioners’ court for the levying of a tax for 
the privilege of using vehicles on roads within the 
county under Acts 1915, p. 573, fixing no license 
tax on automobiles used by the owner or his fam- 
ily, and not for commercial use, did not render the 
classification unreasonable and arbitrary in the 
imposition of the tax on vehicles used for com- 
mercial purposes.—Hill v. Moody, Ala., 93 So. 422. 

4.—Negligence.—Where an automobile driver 
did not see the train because his view was ob- 
structed by the top of his automobile, and did not 
hear because of the noise of his car, and it was 
not a fixed custom to have a flagman at the cross- 
ing, his failure to observe the stop, look, and listen 
rule was not excused by the absence of the flag- 
man.—Central of Georgia Ry. Co. v. Porter, Ala., 
93 So. 394. 

5.——Payment.—Where a written contract com- 
plete in itself has been entered into for the pur- 
chase of an automobile, to be paid for in install 
ments of $357.53 each, no right to rescind accrues 
to the vendee on the vendor’s refusal to deduct 
from the first payment $300 alleged by him to be 
due for a Ford truck, which the vendor orally 
agreed to accept in part payment on the new car. 
—Beam Motor Car Co. v. Narer, Md., 118 Atl. 401. 

6. Banks and Banking—Notes.—Without special 
authorization to the cashier of a bank, which must 
be shown by one claiming it, the cashier cannot, in 
payment of the debt of another to the bank, accept 
the note of a company executed by the cashier as 
officer of it, and bearing his personal indorsement 
as security.—Grady v. Pink Hill Bank & Trust Co., 
N. C., 113 8S. E. 667. 

7. Bills and Notes—Negotiability—The omission 
of revenue stamps does not affect the negotiable 
character of a note.—Udell Sav. Bank v. Hollings- 
worth, Iowa, 189 N. W., 944. 

8.——Notice.—That the maker of a note was bank- 
rupt on the due date, and that the indorser had 
knowledge of such fact and of the maker’s finan- 
cial condition, did not relieve the holder of the 
requirement to give notice of dishonor.—Haynes 





Automobile Co. v. Shepherd, Mich., 189 N. W. 841. 

9.——Ownership.——Where a check intended as 
payment for plaintiff’s services was stolen or 
fraudulently procured by a third party, and given 
to defendants in payment for merchandsie, and 
plaintiff brought assumpsit, defendants could not 
deny plaintiff's ownership of the check, their in- 
termeddling, however innocent, being the cause of 
plaintiff’s failure to receive it, and they were liable 
to plaintiff.—Allen v. Mendelsohn & Son, Ala.. 93 
Sa 416. 

10.. Brokers—Commissions.—One cannot accept a 
proposition by a purchaser, and then deny a com- 
mission to the broker who procured him, because 
the terms given the broker are not complied with. 
—Flower v. Humphreys, Colo., 209 Pac. 503 

11.——Contract.—Contract, authorizing defendant 
to sell plaintiff’s land, providing that ‘‘for the in- 
terest of both parties that sales of the lands em- 
braced in the annexed schedule be made as speed- 
ily as possible, and to that end the second party 
(defendant) agrees * * * that he will sell at 
least 3,000 acres in each year until all shall be 
disposed of’’, held not to require the defendant to 
purchase for himself 3,000 acres a year on his 
failure to sell the lands to others.—Chatham- 
Trenary Land Co. v. Swigart, Mich., 189 N. W. 

0. 


12.——-Statute of Frauds.—A writing whereby the 
owner agrees to pay an agent a specified commis- 
sion for disposing of his farm of 80 acres is suffi- 
cient to satisfy the statute of frauds, though it does 
not state the sale price, or contain any details, 
more than a bare agreement to pay at a stipulated 
rate.—Badger v. Finlayson, Mich., 189 N. W. 988. 

13. Carriers of Live Stock—Duty of Carriers.— 
Where horses were transported without a cuare- 
taker under the 36-hour rule, it was the carrier's 
duty at the expiration of such period to unload 
them in a proper place for rest, water and feed- 
ing for a period of at least five consecutive hours, 
in which case the shipper was required to pay the 
reasonable expense thereof; the carrier having a 
lien therefor collectible at their destination.—H. 
Gingsberg & Sons v. Wabash R. Co., Mich., 189 
N. W. 1018. 

14. Carriers of Passengers—Agency.—Under the 
rule that an agent makes himself Mable if he cuon- 
tracts in his own name without disclosing his prin- 
cipal’s name, even though the person contracting 
with him knew at the time that he was acting as 
agent only, where a carrier sold a through ticket 
containing a coupon for transfer from its depot to 
that of a connecting carrier, but such coupon did 
not designate the bus line to make the transfer, 
the initial carrier was responsible for injury to the 
passenger resulting from negligence of the bus 
line actually making the transfer, such line not 
being an ‘other line’’ within the meaning of a 
provision of the ticket that the carrier in selling 
the same for passage over other lines acted onty 
as agent. and was not responsible beyond its own 
lines, and no disclosure of the principal and con- 
sequent termination of the initial carrier’s respon- 
sibility resulting when the conductor of the carrier 
pointed out the transferring bus.—Boyles v. Mc- 
Clure, Texas, 243 S. W. 1080. 

15.——Degree of Care.—Where the conductor on 
defendant’s train knew of the sick and weakened 
condition of plaintiff passenger, or was informed 
of his condition, a greater degree of care was re- 
quired of the conductor than would ordinarily be 
necessary.—Harrison v. Norfolk-Southern R. Co., 
N. C., 113 8S. E. 678 

16.—Measure of Damages.—In a suit for dam- 
ages against a railroad company for the negligence 
of a ticket agent in informing plaintiff that his 
ticket entitled him to transportation over a cer- 
tain route, which was the wrong route, thereby 
causing plaintiff to expend for cash fare the sum 
of $2.08, and also somewhat annoying and worry- 
ing him because of misdirection, the actual dam- 
ages recoverable by plaintiff is the amount paid 
out for cash fare, namely $2.08.—Gulf & S. k R. 
Co. v. Beard, Miss., 93 So. 357. 

17. Constitutional Law.—Interpretation of Statute. 
—Const, 1850, Art. 15, § 11, making certain of its 
provisions applicable to associations and joint- 
stock companies, as well as corporations, is no 
authority for interpreting all references to cor- 
porations as including such other organizations a¢ 
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_ Ww. ; 
tin Restrictions. —A landowner, who bought 
her property before there was any building re- 
striction, had no vested right that would be in- 
fringed by the construction of a hospital building 
within about 20 feet of her house, in violation of 
an ordinance prohibiting the erection thereof with- 
in 30 feet.—Ayars v. Wyoming Valley Homeopathic 
Hospital, Pa., 118 Atl. 426. 

1%  Contracts—Agreement of the Parties.—One 
who, unlike a common carrier, has a right to re- 
fuse to render services, may render them on any 
terms he chooses, and any one who avails himself 
of the services by necessary implication assents to 
the terms.—Owen McCaffrey’s Sons v. Director 
Gen. of Railroads, U. & D. C., 282 Fed. 728. 

20. Corporations—Fraud.—Where an attorney 
for a corporation, who was also its secretary and 
treasurer and director, in violation of his obliga- 
tion to the corporation, conceived a fraudulent plan 
through which he conducted the foreclosure and 
sale of defaulted stock subscription contracts, un- 
der Rev. Code S. D. 1919, § 8807, providing that 
the corporation was not entitled to bid, if there 
should be any other bidders to the extent of the 
assessments due and costs of the sale, and pur- 
chased the stock ostensibly for thers, but in 
reality for himself, held to be the holder therecf 
as trustee for the corporation, and not entitled to 
reimbursement for any money exvended in his 
attempt to defraud his principal ani client.—Com- 
monwealth Finance Corporation v. M’Harg, U. S. 
Cc. C. A., 282 Fed. 560. 

21.—Practicing Law.—Where a_ corporation 
charged a yearly membership fee for dispensing 
legal advice and services of the sort usually fur- 
nished by attorneys to their clients, and part of 
this membership fee was paid to attorneys fon 
rendering services as agents and representatives 
the corporation was engaged 
in the practice of law, in view of Const. Art. 6, § 
2, and Code Civ. Proc. §§ 171, 281, and 1209, 
subd. 18.—People v. Merchants’ Protective Corpora- 
tion, Calif., 209 Pac. 363. 

22. Deeds—Technical Words.—Under Code, § 
2913, providing that technical words of inheritance 


are unnecessary to create a fee-simple estate, the 


words “heirs and assigns’’ in the granting clause 
of a deed do not alter the estate granted:;—Beemar 
y. Stillwell, Iowa, 189 N. W. 969. 

23. Domicile—Defined.—‘“‘Domicile’’ and “‘resi- 
dence’ are not convertible terms, since a person’s 
domicile is his fixed, permanent, established dwell- 
ing place, as distinguished from his temporary 
though actual place of residence; domicile imply- 
ing both physical presence in a particular locality 
and an intention to make such locality a perma: 
nent abiding placa—Town of Roanoke Rapids v 
Patterson, N. C., 113 S. E. 603. 

24. Electricity—Negligence.—Proof that an in- 
jury resulted from contact with a wire out of its 
proper place with reference to both the ground 
and location of the main power line raises a prima 
facie presumption that the electric company was 


negligent.—Appalachian Power Co. v. Hale, Va.. 
113 S. E. 711. 
25. Fraudulent Conveyances—Dower' Right.— 


Where the purchaser of real property in payment 
assumed a $3,000 mortgage, gave his note for $200 
to the vendor, and gave a bill of sale of 25 head of 
cattle to the vendor’s wife, held, in an action by 
the wife for the wrongful attachment and conver- 
sion of the cattle, that the relinquishment of her 
dower right secured to her by Rev. Codes 1921, &§ 
5813, 5815. was a sufficient consideration for the 
transfer of the cattle to her.—Keller w Flanagan. 
Mort.. 209 Pac. 310. 

26. Gifts—Delivery\—That a deed from aged and 
infirm donor conveying a fee was, when drawn. 
directed either by donee, his daughter, or by 
donor. to be immediately recorded, showed an 
intention to immediately deliver; it, regardless of 
whether the attorney drawing the deed actually 
handed it to donee, and notwithstanding donee 
thereafter allowed donor to receive some rent from 
the property used for their mutual support.—Pow- 
ers v. Finnerty, N. J., 118 Ath 

27._ Highways—Duty of Authorities.—While, un- 
der Civ. Code 1912, § 1972, county authorities are 
hot bound to anticipate dangers arising from neg- 





ligent use of highway, they are bound to take 
notice that children of tender years may lawfully 
use the highway, and because of their lack of dis- 
cretion and childish sportiveness are subject to 
dangers not besetting travelers of mature years, 
and hence the use by children of a highway for 
purposes of play is not as a matter of law an 
illegitimate use not to be anticipated by authori- 
ties required to keep highways in a reasonably safe 
condition.—Morris v. Mills, S. C., 118 S. B. 632. 

28. Indictment and Information—Demurrable.— 
An indictment, which in its accusatory part 
charged defendant with unlawfully manufacturing 
intoxicating liquors, but in the descriptive part 
alleged the ownership and operation of an illicit 
still, returned prior to the taking effect of Sess. 
Acts 1922, c. 33, held demurrable on the ground 
of duplicity and variance between accusatory and 
descriptive parts, since at the time of the trial 
the unlawful manufacture of liquor was an offense 
under Sess. Acts 1920, c. 81, and the ownership 
and operation of an illicit still was a separate of- 
fense denounced by Sess. Laws 1918, c. 168.—Col- 
lins v. Commonwealth, Ky., 243 S. W. 1058. 

29. Insurance—Covenants.—A stipulation in fra- 
ternal association certificate that no legal pro- 
ceeding under the certificate shall be brought 
within 90 days after receipt of proof of death, or 
after one year from the date of death, is a valid 
eontractual provision, notwithstanding the bene- 
ficiary is a minor, and that Consol. St. § 407, 
authorizes minors to sue on reaching majority.— 
Beard v. Sovereign Lodge W. N. C., 338 
S. E. 661. 

30.——Mistake.—Where one carrying a life policy 
of $2,000 upon which he had borrowed $642 was 
unable to pay the premiums and wrote to insurer 
as to the withdrawal value after deducting indebt- 
edness, and as to how much paid-up insurance he 
could procure and insurer, by mistake of its clerk, 
answered that he could purchase paid-up insurance 
of $1,269, when, in fact, if the indebtedness were 
considered, he could only purchase $225 worth, and 
a paid-up policy for such mistaken amount was 
issued, the mistake was a mutual one and would 
be corrected in a suit by insurer—Hemphill v. 
New York Life Ins. Co., Ky., 243 S. W. 1040. 

31.—Proof of Loss.—In an action on a fire 
policy, it was proper to direct verdict for plaintiff. 
where plaintiff and at least one other witness tes- 
tified positively concerning quantity of hay burned 
and its market value, and the testimony for the 
defense as to the quantity of hay burned merely 
showed the quantity of ashes and the number of 
baling wires found at the site of the firea—Grange 
Mut. Fire Ins. Co. of Colorado v. Parker, Colo., 
209 Pac. 503. 

32. Representations.—All statements made in 
an application for life insurance, except in case 
of fraud, are representations and not warranties 





—Russell v. New York Life Ins. Co., Idaho, 209 
Pac. 273. 
33.——Waiver.—A provision in an insurance pol- 


icy requiring proof of loss to be furnished the 
company within a certain definite time is waived 
by the company denying liability within said time 
upon other grounds than failure to furnish proof 
of loss.—Springfield Fire & Marine Ins. Co. v. 
Donahoe, Okla., 209 Pac. 442. 

34. Intoxicating Liquors—Apparatus.—<An indict- 
ment, charging that defendant, after September 
30, 1919, manufactured, sold, gave away. or pos- 
sessed apparatus for manufacturing prohibited 
liquors, held sufficient to support a conviction.— 
Ex parte State. Ala.. 93 So. 383. 

35.——Character of Accused.—In a prosecution 
for unlawfully transporting intoxicating liquors in 
violation of Ky. St. § 2554a1. evidence of defend- 
ant’s bad reputation as a transporter of such liquor 
was incompetent, defendant not having put his 
character in issue by testifying himself, nor bv 
introducing proof of good character —Handshoe v 
Commonwealth, Ky., 248 S. W., 1024. 

36.——Intention.—Under National Prohibition 
Law, tit. 2, § 18, the act of manufacturing a ves- 
sel capable of being used as part of a still must 
be coupled with the specific intent to do the wrong 
denounced in the statute, before defendant is 
guilty.—Nosowitz v. United States, U. 

A., 282 Fed. 575. 

37.——Manufacturing.—In a prosecution for man- 

ufacturing liquor under the amended Dean Law 
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(Vernon's Ann. Pen. Code Supp. 1922, Art. 588% et 
seq.), it is not necessary that the indictment al- 
lege that the manufacture of the liquor was not 
for medicinal, sacramental, scientific or mechani- 
cal purposes.—Bell v. State, Tex., 243 S. W. 1095. 

38.——Medicine.—The possession of a gill of 
liquor mixed with some iodine and potash, used 
by defendant as medicine, held not violative of 
prohibition law.—Mills. v. Commonwealth, Ky., 243 
S. W. 1022. 

39. Possession.—National Prohibition Act, § 
25, prohibiting the possession of any liquor or 
property designed for the manufacture of liquor 
intended for use in violating this act, prohibits the 
possession of either liquor or property designed for 
the manufacture of liquor, which liquor or prop- 
erty was intended to be used by the possessor in 
violation of this act—United States v. Horton, U. 
S. D. C., 282 Fed. 731. 

40.——Transportation.—Under Acts, 1918, ©. 388, 
§ 3a, making it unlawful to attempt to do any of 
the, things prohibited by that act, an attempt to 
transport ardent spirits, is a sufficient foundation 
for a prosecution and conviction.—Collins vy. City 
of Radford, Va., 113 S. EB, 735. 

41. Licenses—Blue Sky Law.—On trial of the 
president of a corporation for aiding and abetting 
it to sell its own stock without complying with 
the Blue Sky Law, evidence of actual sales was 
admissible to prove that it was offering its stock 
for sale, and thereby became a dealer within the 
statute, and evidence that such sales were made 
without profit to defendant would have had no 
tendency to disprove this fact, and was inadmissi- 
ble.—State v. Fraser, Ore., 209 Pac. 467. 

42. Limitation of Actions—Deemed to Start.— 
Under C. S. § 441, subd. 9, providing a three-year 





+ limitation for relief on the ground of fraud, and 


declaring that the cause of action shall not be 
deemed to have accrued till discovery by the 
aggrieved party of the facts constituting the fraud 
the facts will be deemed discovered when they 
should have been discovered in the exercise of 
proper diligence or reasonable business prudence 
—Latham v. Latham, Ni. C., 113 S. E. 623. 

43. Livery Stable and Garage Keepers—Lien.— 
In a suit to foreclose a lien under Or. L. §§ 10272 
and 10273, for labor, skill, or materials expended 
upon an automobile, the complaint is insufficient 
to constitute a cause of suit where neither the 
complaint nor the notice of lien shows that the 
labor, skill or materials were expended within the 
county where the notice was filed, or even within 
the State-—McCann v. Oregon Scenic Trips Co.. 
Ore., 209 Pac. 483. 

44. Master and Servant — Agency. — Where 
though one to whom defendant hired a truck and 
driver exercised authority to control the driver’s 
conduct in loading and unloading, he never as- 
sumed the right to direct him in the operation of 
the truck while in transit, and defendant never 
relinquished such right of control, and alone had 
authority to discharge the driver, the driver as 
matter of law was defendant’s agent while driv- 
ing the truck.—Billig v. Southern Pac. Co, Cailif., 
209 Pac. 241. 

45.——Agency.—A district representative, located 
in a specific district to solicit orders for a corpora- 
tion though entitled to commissions on sales made 
by others, is a “‘salesman’’ within Code, Art. 47, § 
15, preferring wages of ‘“salesmen’’.—Baltimore 
Trust Co. v. Rowe, Md., 118 Atl. 405. 

46. Reasonable Care.— Whether reasonable 
care for the safety of employees required employer 
to equip a machine with a loose pulley or other- 
wise provide for shutting down the machine for 
the necessary oiling, held a question for the jury. 
—Charles v. Harriman, Me., 118 Atl. 417. 

47. Municipal Corporations — Police Power.—A 
city, in enacting an ordinance concerning the dis- 
position of garbage, and in collecting garbage and 
disposing of it in a sanitary method, was acting 
within its police powers, and the fact that it sold 
the garbage after it had been collected at its in- 
cinerator, thereby recouping some of the expense 
of collection, did not convert the governmental 





function of collecting into a proprietary function, 
so as to render it liable for the negligence of its 
garbage collectors —Manning v. City of Pasadena, 
Calif., 209 Pac. 253. e 








48. Negligence—Proximate Cause.—An owner of 
a city lot, who piles lumber thereon, to be used in 
the construction of houses or other structures, is 
not liable to one injured while upon the sidewalk 
abutting such property because children playing 
upon such lumber displace one of the pieces there- 
of and cause it to roll against such pedestrian upon 
the sidewalk. In such case the injury is proxi- 
mately caused by the action of the children, and 
does not proceed from any negligence upon the 
part of the owner of the property.—Martino y. 
Rotondi, W. Va., 113 S. E. 760. 


49. Principal and Agent—Authority.—A superin- 
tendent or general manager of a plantation has 
authority to do those things which are necessary 
and proper to be done in carrying out the business 
in its usual and accustomed way, and which the 
principal could and would do in like cases. if 
present.—Howison v. Nicholson, Ala., 93 So. 373. 


50.—Fraud.—Where lumber company, which 
had the confidence of owner of timber land with 
limited knowledge of value of timber and with no 
knowledge of the lumber company’s property, en- 
tered into a contract with owner through his agent, 
who was under the influence of and in the employ 
of the company without owner’s having knowledge 
thereof, and without informing owner thereof, and 
pursuant t» the contract, which was to the benefit 
of the company, a corporation was organized to 
which the owner conveyed the timber, but the 
company did not comply with its obligations under 
the contract, equity will set aside the contract on 
the ground of fraud, regardless of absence of proof 
of actual fraud.—Garlick v. Lake Shore Lumber 
Co., Mich., 189 N. W., 1009. 


51.——Implied Authority.—In the absence of 
knowledge, actual or constructive, on the part of 
persons contracting with a general agent of anv 
limitation of his authority, they may safely rely 
on his apparent authority incident to the position 
in which the principal has placed him and holds 
him out as having by dealing through him with 
third persons.—Hawthorn Coal Corporation v. 
Blair, Va., 113 S. E. 742. 

52. Restrictions.—A restriction on an agent’s 
powers ordinarily may be waived, but the burden 
rests on the party claiming the waiver to show 
that it was within the scope of the agent’s author- 
ity, which must be shown, not by the agent’s 
declarations, but aliunde—J. B. Colt Co. v. Tur- 
lington, N. C., 113 S. E. 600. 

53. Receivers—Duty.—lIt is a receiver’s duty to 
accept as part of the estate to be administered 
those assets which will prove of value to the es- 
tate, but those which are not of value are to be 
left outside the field of his receivership —American 
Brake Shoe & Foundry Co. v. New York Rys. Co., 
U. S. ©. C. A., 282 Fed. 523. 

54. Release—Damages.—lIf a release of damages 
from overflows by reason of a dam was executed 
in reliance on representations that the payment 
was made only for land washed away. and not 
for crop damages, it did not bar a subsequent ac- 
tion to recover for damages to the crops without 
restoring the money paid.—Merkel v. Consumers’ 
Power Co, Mich., 189 N. W., 996. 

5h Sales—Conditional Contract.—In the absence 
of intervening rights of others, the seller under 
conditional contract had a right to take possession 
where the buyer abandoned the property by skip- 
ping out and becoming a fugitive from justice, 
though the time for payment had not arrived, and 
though contract did not provide that possession 
might be taken if buyer became financially in- 
volved or insolvent.—Rogers Lamb Co. v. Coast 
Securities Co., Calif., 209 Pac. 246. 

56.——Duty of Vendee.—In seller’s action for bal- 
ance of purchase price, under contract making 
such balance payable ‘‘on receipt of destination 
report’, the fact that the buyer had received nv 
such report was no defense, since it was the duty 
of the buyer to have such report within a rea- 
sonable time.—Herzfeld Lumber Co. v. Langley, 
Alaw., 93 So. 378. 

57.—Ttile.Title to an article sold passes 
when the contract is made, if the article is identi- 
fied and nothing remains to be done other than the 
delivery of the goods and the payment of the price. 
—O. A. Olin Co. v. Lambach, Idaho, 209 Pac. 277. 
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